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	Maria Browne
	Suite 200
	TEL (202) 973-4200

	Direct (202) 973-4281
	1919 Pennsylvania Ave NW
	FAX (202) 973-4499

	mariabrowne@dwt.com
	Washington, DC 20006
	www.dwt.com


March 20, 2008
Via Electronic Filing and FedEx
Ms. Debra A. Howland
Executive Director and Secretary
New Hampshire Public Utilities Commission
21 South Fruit Street, Suite 10
Concord, New Hampshire 03301-2429

Re:
Docket No. DRM 08-004
Dear Ms. Howland:

Enclosed please find Reply Comments of the New England Cable & Telecommunications Association for filing in the above-referenced Docket.

Please contact the undersigned with any questions or comments you may have.  Thank you for your assistance with this filing.
Sincerely,







/s/ Maria T. Browne



cc:
Ms. Meredith A. Hatfield (Consumer Advocate)


Commission’s Service List

STATE OF NEW HAMPSHIRE

PUBLIC UTILITIES COMMISSION

	Docket No. DRM 08-004 (Regular PUC 1300 Rules re Utility Pole Attachments)


	


REPLY COMMENTS OF

THE NEW ENGLAND CABLE AND TELECOMMUNICATIONS ASSOCIATION

The New England Cable and Telecommunications Association, Inc. (“NECTA”) hereby submits reply comments in response to comments filed by segTEL, Inc. in the captioned proceeding concerning the Commission’s proposed rules concerning pole attachments.  


Specifically, segTel proposes that the Commission consider the adoption of a single ratemaking methodology that would apply “across the board for CATV and CLEC attachments.”  Comments of segTel, Inc. (filed Mar. 5, 2008) at 16.  NECTA supports a unified rate formula for all services, as segTEL has advocated, provided that the single rate formula is the Federal Communications Commission (“FCC”) cable rate formula, which ensures full cost-recovery for pole owners and cost-based rates for attachers, for the benefit of all consumers.

The FCC’s cable rate formula fully compensates utility pole owners for the costs associated with cable attachments.  The formula allocates the annual carrying costs of the entire pole to the attaching entities proportionate to the amount of space occupied.  In fact, it is widely accepted that the FCC cable rate formula combined with up-front makeready costs, substantially overcompensate utility pole owners. Repeatedly, the cable rate has been found to be more than compensatory because:

· Cable occupies surplus space on the pole that otherwise would go unused.
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Cable Pole Attachments



Cable fits 

into  surplus 

space


· Just compensation for pole attachment rent is the marginal cost of making an attachment.

· Through the make-ready process, the cable industry pays all of the marginal costs (totaling millions of dollars annually) required to rearrange existing poles or to construct sufficiently tall and strong new poles(in order for cable to attach.  

· New poles paid for by cable during cable make-ready become the utilities’ property.

· In addition to paying all make-ready, cable attachers pay rent based upon cable’s proportionate share of annual costs of the entire pole(including both the unusable as well as the usable space.

The FCC, the courts, and state regulatory bodies have on every occasion found the current cable pole rate to be more than fully compensatory to utility owners.
 

Some utilities would have the Commission believe that the cable rate does not allocate enough of the costs of the unusable portion of the pole to cable operators.  This is simply not the case.
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The cable formula allocates the cost of the unusable space to cable based upon the amount of usable space occupied. As the legislative history of the 1978 Pole Attachment Act explained, the cost allocation approach is analogous to other well accepted, familiar contexts such as an apartment house: 
The renter of one of the ten units pays the cost of that unit plus one-tenth of the cost of all common areas.  He does not pay one-half the cost of the common areas just because only one other person occupies the other nine units, but rather he pays his one-tenth share of all the costs attributable to the building.

NECTA submits this illustration by way of example:

Cable Pays Proportionate Share
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Consistent with this common and equitable cost allocation approach, Congress specifically designed the cable formula to allocate an appropriate share of the cost of the entire pole to cable attachers:

Cable would pay its share of not just the costs of…usable space but of the total costs of the entire pole, including the unusable portion (below grade level and between grade and minimum clearance levels.)  This allocation formula reflects the concept of relative use of the entire facility.  To the extent that a pole is used for a particular service in greater proportion than it is used for another service, the relative costs of that pole are reflected proportionately in the costs of furnishing the service which has the greater amount of use.


In contrast, the FCC telecom rate formula represents an unjustified pole attachment surcharge on attachers and a windfall to pole owners.  At the time of its adoption, Congress assumed a plethora of new entrants would emerge as a result of the 1996 Telecommunications Act, and would attach to poles.  With a large number sharing unusable space costs per capita the telecommunications rate would come close to, and in some cases drop below the cable rate.  Unfortunately, those predictions did not come to pass. Technology evolved to allow voice and data to be delivered over existing communications facilities without the need for additional attachments.  As a result, the number of additional attachers anticipated to be phased in over 10 years (which would have reduced the telecommunications rate down to, and even below, the cable rate) never materialized, and the telecom formula typically leaves one or two entities paying much more than their fair share of the pole costs.
  The New York Public Service Commission acknowledged this problem: “To allow increased pole attachment rates at this time, when competition and the number of attachers has not developed as previously contemplated, is contrary to the public interest under PSL §119-a [New York’s pole statute], in that it would undermine efforts to encourage facilities based competition and to attract business to New York.” 


Every other certified state that has examined whether to adopt the FCC telecom formula has rejected it in favor of the widely-used FCC cable rate formula.  


In 2005, the Connecticut Department of Public Utility Control upheld the State’s cable-based formula rate of $5.83 for all attachments of the electric utility United Illuminating (UI) and declined to impose an “unusable space” surcharge, noting it was “not persuaded that there are incremental real costs to UI from a pure cable company wire that provides only cable services and a cable company wire that also provides internet and telecommunication services.  Therefore, there do not appear to be any real cost impacts to [the utility] as a result of . . . ruling” that the cable rate applies.
  As noted above, the New York PSC reached the same conclusion.


The Massachusetts Department of Telecommunications and Energy (“DTE”) decided to model its approach on the FCC cable rate formula because that approach “meets Massachusetts statutory standards as it adequately assures that [the utility] recovers any additional costs caused by the attachment of [] cables . . . while assuring that the [attachers] are required to pay no more than the fully allocated costs for the pole space occupied by them.”   The DTE also believed that adopting the FCC cable rate formula “promote[s] the goal of resolving pole attachment complaints by a simple and expeditious procedure based on public records so that all of the parties can calculate pole attachment rates as prescribed by the [DTE] without the need for our intervention.”


Other leading States agree. As California concluded, “Consistent with this common and equitable cost allocation approach, Congress specifically designed the cable formula to allocate an appropriate share of the cost of the entire pole to cable attachers: Cable would pay its share of not just the costs of…usable space but of the total costs of the entire pole, including the unusable portion (below grade level and between grade and minimum clearance levels.)  This allocation formula reflects the concept of relative use of the entire facility.  To the extent that a pole is used for a particular service in greater proportion than it is used for another service, the relative costs of that pole are reflected proportionately in the costs of furnishing the service which has the greater amount of use.” 
  Every other state to consider the FCC telecom formula has rejected it.


Likewise, this Commission has an opportunity to reject the FCC telecom formula and adopt instead a pro-competitive, market-opening methodology for establishing pole attachment rents using the FCC’s cable rate formula.  The cable rate formula produces reasonable, cost-based pole rents which provide incentive to entities deploying valued broadband services, a critically important issue for New Hampshire residents and businesses.

*       *       *


In sum, NECTA commends the Commission for its leadership in the area of pole attachments and urges the Commission to adopt rules that encourage investment and widespread broadband deployment throughout the state.

Respectfully submitted,

NEW ENGLAND CABLE AND TELECOMMUNICATIONS ASSOCIATION INC., 

/s/ William D. Durand


William D. Durand

NEW ENGLAND CABLE AND TELECOMMUNICATIONS ASSOCIATION, INC.

Ten Forbes Road Suite 440W

Braintree, MA 02184 
(781) 843-3418
Wdurand@necta.info





/s/_Maria Browne


Maria Browne
Davis Wright Tremaine LLP

1919 Pennsylvania Avenue, N.W.

Suite 200

Washington, D.C.  20006

Telephone: (202) 973-4281

mariabrowne@dwt.com
/s/ Robert J. Munnelly, Jr.

Robert J. Munnelly, Jr.

Murtha Cullina LLP
99 High Street
20th Floor
Boston, Massachusetts  02110-2320
Telephone: (617) 457-4000

rmunnelly@murthalaw.com
March 20, 2008
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing was furnished to the following, by Electronic and US First Class Mail on this 20th day of March, 2008.
	CHRISTOPHER J ALL WARDEN 
PUBLIC SVC OF NEW HAMPSHIRE 
780 NORTH COMMERCIAL ST 
PO BOX 330 
MANCHESTER, NH 03105
allwacj@nu.com

	WILLIAM D DURAND
NEW ENGLAND CABLE AND TELECOMMUNICATION ASSOCIATION
10 FORBES RD, STE 440W
BRAINTREE, MA02184
wdurand@necta.info


	KATHERINE B MILLER
DONAHUE TUCKER & CIANDELLA PLLC
225 WATER STREET
PO BOX 630
EXETER, NH 03833-0630
VIA FIRST CLASS MAIL


	ALEXANDRA E BLACKMORE
GRANITE STATE ELECTRIC COMPANY 
25 RESEARCH DRIVE
WESTBOROUGH, MA 05182
Alexandra.blackmore@us.ngrid.com


	GERALD M EATON
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 
780 N COMMERCIAL ST
PO BOX 330
MANCHESTER, NH 03105-0330
eatongm@nu.com

	KATH MULLHOLAND 
SEGTEL INC 
PO BOX 610 
LEBANON, NH 03766
kath@segtel.com


	JOHN NESTOR III 
VERIZON NEW HAMPSHIRE 
900 ELM ST, STE 1927 
MANCHESTER, NH 03101-2008
John.f.nestor.iii@verizon.com

	GARY EPLER
UNITIL ENERGY SYSTEMS INC 
6 LIBERTY LANE WEST
HAMPTON, NH 03842-1720
VIA FIRST CLASS MAIL


	FREDERICK J COOLBROTH 
DEVINE MILLIMET & BRANCH PA 
43 N MAIN ST 
CONCORD, NH 03301
fcoolbroth@devinemillimet.com

	MEREDITH A HATFIELD 
OFFICE OF CONSUMER ADVOCATE 
21 SOUTH FRUIT ST,  STE 18 
CONCORD,  NH 03301
Meredith.A.Hatfield@oca.nh.gov


	PAUL J PHILLIPS

PRIMMER PIPER EGGLESTON & CRAMER

421 SUMMER STREET

PO BOX 159

ST JOHNSBURY, VT 05819-0159

pphillips@ppeclaw.com

	ROBERT T HYBSCH
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE
780 NORTH COMMERCIAL ST
PO BOX 330
MANCHESTER, NH 03105-0330
hybscrt@psnh.com


	VICTOR D DEL VECCHIO 
VERIZON NEW ENGLAND 
185 FRANKLIN ST 13THFL 
BOSTON, MA 02110-1585
Victor.delvecchio@verizon.com

	KARON DOUGHTY 
UNION TELEPHONE 
7 CENTRAL ST 
PO BOX 577 
FARMINGTON, NH 03835
kdoughty@utel.com


	MEABH PURCELL 
DEWEY & LEBOEUF LLP 
260 FRANKLIN ST 
BOSTON, MA 02110-3173
mpurcell@dl.com

	CHRIS RAND
GRANITE STATE TELEPHONE
600 SOUTH STARK HIGHWAY 
PO BOX 87
WEARE, NH 03281
crand@gstnetworks.com


	JEREMY L KATZ 
SEGTEL INC 
PO BOX 610 
LEBANON, NH 03766
Jeremy@segtel.com

	RANDY KNEPPER
NEW HAMPSHIRE PUBLIC UTILITIES COMMISSION
21 SOUTH FRUIT ST,  STE 10
CONCORD, NH 03301
VIA FIRST CLASS MAIL


	JENNIFER DUCHARME
NEW HAMPSHIRE PUBLIC UTILITIES COMMISSION
21 SOUTH FRUIT ST,  STE 10
CONCORD, NH 03301
VIA FIRST CLASS MAIL


	ROBERT E DUNN JR
DEVINE MILLIMET & BRANCH PA 
43 NORTH MAIN ST 
CONCORD, NH 03301
rdunn@devinemillimet.com


	WILLIAM STAFFORD 
GRANITE STATE TELEPHONE 
600 SOUTH STARK HWY 
PO BOX 87 
WEARE, NH 03281
bstafford@gstnetworks.com

	MAURA WESTON

M WESTON & ASSOCIATES

mauraweston@comcast.net


	DEBRA A MARTONE 
TDS TELECOM 
PO BOX 337 
11 KEARSARGE AVE 
CONTOOCOOK, NH 03229-0337
debra.martone@tdstelecom.com

	JODY CARMODY

NEW HAMPSHIRE PUBLIC UTILITIES COMMISSION
21 SOUTH FRUIT ST,  STE 10
CONCORD, NH 03301
jody.carmody@puc.nh.gov


	DONALD KREIS

NEW HAMPSHIRE PUBLIC UTILITIES COMMISSION
21 SOUTH FRUIT ST, STE 10
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donald.kreis@puc.nh.gov
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Maria T. Browne

Tenant/owner occupies 9 out of 10 floors


Tenant with 1 floor pays 1/10 common cost of lobby, not 1/2


Cable rate pays for 1 foot plus proportionate share of support space 





Cable Uses Little Pole Compared To Utility And ILEC
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Davis Wright Tremaine LLP








� See, e.g., Amendment of Commission’s Rules and Policies Governing Pole Attachments; Implementation of Section 703(e) of the Telecommunications Act of 1996, Consolidated Partial Order On Reconsideration, FCC 01-170, 16 FCC Rcd 12103, 12116-17 ¶ ¶15-25 (2001);  FCC v. Florida Power Corp., 480 U.S. 245, 253-54 (1987) (finding that it could not “seriously be argued, that a rate providing for the recovery of fully allocated cost, including the cost of capital, is confiscatory.”); Alabama Power Co. v. FCC, 311 F.3d 1357 (11th Cir 2002); Detroit Edison Co. v. Michigan Public Serv. Comm’n, 1998 Mich. App. LEXIS 832, *6-7 (Nov. 24, 1998) (hereinafter “Detroit Edison Co.”), aff’g Consumers Power Co., Detroit Edison Co., Setting Just and Reasonable Rates for Attachments to Utility Poles, Ducts and Conduits, Case Nos. U-010741, U-010816, U-010831, Opinion and Order, 1997 Mich. PSC LEXIS 26 (Feb. 11, 1997); Trenton Cable TV, Inc. v. Missouri Public Serv. Co., PA-81-0037, at ¶ 4 (rel. Jan. 25, 1985) (“Since any rate within the range assures that the utility will receive at least the additional costs which would not be incurred but for the provision of cable attachments, that rate will not subsidize cable subscribers at the expense of the public.”).


� 123 Cong. Rec. 5080 (1977) (statement of Rep. Wirth). The Pole Attachment Act is codified at 47 U.S.C. § 224.


� S. Rep. No. 95-580 (1977) at 20, reprinted in 1978 U.S.C.C.A.N. 109, 128 (emphasis added). 


� The telecom formula allows utilities to allocate an equal portion of 2/3rds of the unusable space to attachers among these attaching entities on the pole, in addition to the 7.41% of pole costs allocated under the cable formula, despite the fact that electric utilities use 8-12 feet of space, telephone uses 1-3 feet of space, compared to cable’s one foot of space. Comments of AT&T, Inc. in FCC Docket No. 07-245 (filed March 7, 2008) at 5.


� Proceeding on Motion of the Commission as to New York State Electric & Gas Corporation’s Proposed Tariff Filing to Revise the Annual Rental Charges for Cable Television Pole Attachments and to Establish a Pole Attachment Rental Rate for Competitive Local Exchange Companies, Order Directing Utilities to Cancel Tariffs, Case 01-E-0026, 2002 N.Y. PUC LEXIS 14, at *4 (Jan. 15, 2002) (hereinafter “NY Pole Attachment Order”).


� Petition of the United Illuminating Company For A Declaratory Ruling Regarding Availability Of Cable Tariff Rate For Pole Attachments By Cable Systems Providing Telecommunications Services And Internet Access, Docket No. 05-06-01, pp. 5-6 (Dep’t of Pub. Util. Control 2005).


� NY Pole Attachment Order, 2002 N.Y. PUC LEXIS 14, at *4.


� A Complaint and Request for Hearing of Cablevision of Boston Co., et al, pursuant to G.L. Chapter 166 § 25A and 220 C.M.R. § 45.04 of the Department’s Procedural Rules seeking relief from alleged unlawful and unreasonable pole attachment fees, terms and conditions imposed on Complainants by Boston Edison Co., D.P.U./D.T.E. 97-82, pp. 18-19 (Apr. 15, 1998).  See also A Complaint and Request for Hearing of A-R Cable Services, Inc., et al, pursuant to G.L. Chapter 166 § 25A and 220 C.M.R. § 45.04 of the Department’s Procedural Rules seeking relief from alleged unlawful and unreasonable pole attachment fees, terms and conditions imposed on Complainants by Mass. Electric Co., D.P.U./D.T.E. 98-52 (Nov. 16, 1998) (“The Department’s pole attachment formula reasonably balances the interests of subscribers of CATV services as well as the interests of consumers of utility services…”).


� Order Instituting Rulemaking on the Commission’s Own Motion Into Competition for Local Exchange Service, R.95-04-043, I.95-04-044, Decision 98-10-058, 1998 Cal. PUC LEXIS 879 (Oct. 22, 1998) (internal cites omitted). 


� Sister Commissions across the U.S. have likewise declined to imjpose the telecommunications penalty as contrary to broadband deployment and competition.  See In Re: Consideration of Rules Governing Joint Use of Utility Facilities and Amending Joint-Use Regulations Adopted Under 3 AAC 52.900 – 3 AAC 52.940, Order Adopting Regulations, 2002 Alas. PUC LEXIS 489 (Alas. PUC Oct. 2, 2002)( The FCC Cable Rate formula “provides the right balance given the significant power and control of the pole owner over its facilities.  …[C]hanging the formula to increase the revenues to the pole owner may inadvertently increase overall costs to consumers during a transition period before the pole owning utility reduces its rates to compensate for the increased pole revenues.  Applying the CATV formula also comes with the benefit that a single formula (based on use) can be applied to the entire pole.”); Consumers Power Co., et al., Mich. Pub. Serv. Case Nos. U-10741, U-10816, U-10831 at 27, 1997 Mich. PSC LEXIS 26 (Feb. 11, 1997), reh’g denied, 1997 Mich. PSC LEXIS 119 (April 24, 1997), aff’d Detroit Edison Co. v. Mich. Pub. Serv. Comm’n, No. 203421 (Mich. Court of Appeals, Nov. 24, 1998); aff’d Consumers Energy Co. v. Mich. Pub. Serv. Comm’n,  No. 113689 (Mich. Sup. Ct. Aug. 31, 1999) (concluding that the FCC Cable Formula was the most desirable and aligned pole rates in Michigan “more closely with other states that already adhere to this standard.”); Rulemaking to Amend and Adopt Rules in OAR 860, Divisions 024 and 028, Regarding Pole Attachment Use and Safety (AR 506), Order No. 07-137 (entered April 10, 2007), at 10 (internal citations omitted) (“[Utilities] argue that the telecommunications rate formula better considers the impact of several occupants on a pole.  However, the cable formula has been found to fairly compensate pole owners for use of space on the pole.  In addition, use of the cable rate will allow parties to rely on the case law interpreting the rate, providing guidance in forming their contracts.”);  Utah Admin. Code R746-345-5(A) Pole Attachments (2006) (adopting the FCC Cable Rate formula wholesale following a comprehensive pole attachment rulemaking);  Vt. Pub. Ser. Bd. R. § 3.706(D)(2)(c).


� See Verizon New England, Inc. et al, Petition for Authority to Transfer Assets and Franchise, Order No. 24,823 Approving Settlement Agreement with Conditions, DT 07-011 (Feb. 25, 2008) at 79 (finding broadband deployment in public interest) and at 94, Comm. Morrison dissenting (“New Hampshire must become a place where the best of the 21st Century’s companies do more than just offer their products and services over the internet to consumers.  New Hampshire must be where those companies invest in their future and in ours.”).
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